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QUESTION PRESENTED 


Where the complaint is that defendants knowingly caused the 


seizure of plaintiff's bank account by issuance of a writ of attachment 


on a judgment which had already been satisfied, and the action in which 


it was entered had been dismissed as to said plaintiff, does it appear 
from the face of the complaint that the cause of action is barred by the 
one-year limitation in section 12-201, District of Columbia Code, 1951, 
on the ground that the claim is for malicious prosecution and not for 


abuse of process? 
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UNITED STATES COURT OF APPEALS 
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No. 15, 528 


MIKE J. MORFESSIS, 
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NORMAN BAUM AND LOIS SCHENK, 
Appellees. : 
| 


Appeal from Judgment of The United States District Court 
for the District of Columbia : 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


| 
Jurisdiction of the trial court is under Sec. 11-306, District of 


Columbia Code, 1951 ed. (R.S.D.C., sec. 763; Act of Feb. 27, 1877, 
19 Stat. 253, ch. 69, sec. 2), and jurisdiction of this Court is under 
Sec. 1291, Title 28, United States Code (Act.of’ June 25, 1948, ch, 646, 
sec. 1, 62 Stat. 929, amended Oct. 31, 1951, ch. 655, sec. 48, 65 Stat. 
726). | 


The complaint is at law for damages against individual 


defendants found within the District of Columbia. 


STATEMENT OF CASE 
Complaint was filed June 16, 1959, approximately eighteen 
months after the date of accrual of the cause of action therein pleaded 


(JA 2). 


The amended complaint (JA 2) is in 3 counts. Amended Count 1 


thereof (JA 4-6) is the subject of this appeal Count 2, for libel, was 
dismissed on defendants’ motion, as barred because not filed within 
one year from date of accrual, under sec. 12-201, D.C. Code, 1951 
(JA 3). Count 3, for trespass or conversion, was voluntarily dis- 
missed by appellant (plaintiff) under Rule 41 (a) (1) (i) of the Federal 
Rules of Civil Procedure (JA 4, 8). 
Amended Count 1 of the amended complaint (JA 4-6), the subject 

of this appeal, reads in part as follows: 

"COUNT 1, ABUSE OF PROCESS 

"1, * * * 

"2. Said corporation obtained a judgment against 

plaintiff herein in said Municipal Court in an action 

therein identified as Civil Action No. M 1196-54. 

After, to the knowledge of said defendants, said judg- 


ment had been satisfied, and said action had been 


dismissed as to plaintiff herein, said defendants 
jointly and severally caused the issuance of process 
by said court in said non-pending action in aid of _ 
execution of said non-existent judgment, to-wit, a 
writ of attachment on a judgment, directed to : 
American Security and Trust Company, as gar- i 
nishee, a bank in which plaintiff had loans and de- 
posits, and on or about January 3, 1958, they or | 
either of them, caused said process to be served ! 
upon said garnishee, and then and there seized | 
certain money on deposit to plaintiff's credit 
therein. 

"3. Plaintiff does not complain of the institution : 


and prosecution of said action in said court, but 


only of said issuance of process and said seizure | 

: 
thereunder, caused knowingly by defendants, when 
no such action was pending against plaintiff herein’ 


and no judgment was outstanding therein against him, 


in abuse of the process of said court. 


"4, ok * * 
| 


"5. Defendants, and either of them, caused said | 


writ to issue and said seizure to be made, knowingly, 


maliciously, oppressively, and with reckless and 
careless indifference to the rights and feelings of 
the plaintiff.” 

The count demands both actual and punitive damages. 

Said Count 1 was dismissed, on defendants' motion, "on the 
ground that the claim set forth therein was not filed within one year 
from the date of its accrual” (JA 7), and the trial court made an ex- 
press determination and entered judgment thereon for defendants under 
Rule 54(b) of the Federal Rules of Civil Procedure on November 16, 
1959 (JA 7-8). 

On November 24, 1959, after plaintiff had voluntarily dismissed 
Count 3 (JA 8), the trial court entered judgment that plaintiff take 
nothing by his amended complaint (JA 8). 


Notice of appeal was filed December 14, 1959 (JA 9). 


STATUTE INVOLVED 
Relevant part of the statute involved reads as follows: 
D. C. Code, 1951, Title 12, Sec. 201. 
"No action shall be brought * * * for any-statutory 


penalty or forfeiture, or for libel, slander, assault, 


battery, mayhem, wounding, malicious prosecution, 


false arrest or false imprisonment after one year 


from the time when the right to maintain any such 


action shall have accrued; and no action the 
limitation of which is not otherwise specially pre- 
scribed in this section shall be brought after three 
years from the time when the right to maintain such 


action shall have accrued: * * * " 


STATEMENT OF POINTS 

1. The trial court erred in dismissing amended count 1 of the 
amended complaint in that it held that said count set forth a claim for 
malicious prosecution and that consequently the same was barred by 
the statute of limitations. | 

2. The trial court erred in dismissing amended count 1 of the 
amended complaint in that it failed to hold that said count set forth a 
claim for abuse of process and that consequently the same was not 


barred by the statute of limitations. 


SUMMARY OF ARGUMENT 
The claims of error are in substance one, being stated both 


positively and negatively. The trial court held the claim in count 1 


barred because not filed within one year of its accrual. It farther held 
that this affirmative defense sufficiently appeared from the face of the 
complaint, and that therefore it need not be pleaded pursuant i Rule 
8(c) of the Federal Rules of Civil Procedure. Accordingly it dismissed 


the claim, without answer or developing the facts by trial. 


The distinction between the action for malicious prosecution of 
a civil action and the action for abuse of process is firmly established, 
and was firmly established long before the enactment of section 12-201 
of the local code. Essentially the action for malicious prosecution of a 
civil action is for the initiation and prosecution of such action with malice 
and without probable cause (Restatement, Torts, Chap. 30, sec 674), 
whereas the action for abuse of process is not for the wrongful initiation 
and prosecution of an action but for the misuse or abuse of process in 
an action rightfully brought and prosecuted, which misuse or abuse 
need not be malicious (although it may be so, and then will support 
punitive damages), and probable cause is not involved. 

At bar, as paragraph 2 of amended count 1 recites in factual de- 
tail, and as paragraph 3 specifically says, "plaintiff does not complain 
of the institution and prosecution of said action in said court, but only 
of said issuance of process and said seizure thereunder, caused know- 
ingly by defendants, when no such action was pending against plaintiff 
herein and no judgment was outstanding therein against him, in abuse 
of the process of said court" (JA 5). 


Restatement, Torts (often cited with approval by this Court, for 


example as recently as February 4, 1960, in Smith v. John B. Kelly, 


Inc. , (not yet reported) at page 3 of slip Opinion), volume 3, page 465, 
sec. 682, Illustration 2 reads: 
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| 
"A obtains a judgment against B for a debt owed by 
him. A, after the debt has to his knowledge been 
paid, takes out execution on the judgment. A is | 


liable to B for abuse of process." ! 


This is the cause of action pleaded in amended count 1 of the amended 
complaint at bar (JA 4-6). | 

It is far from certain that the statute of limitations (see. 12-201, 
D. C. Code, 1951) intends to include malicious prosecution ot a civil 
action at all in the one-year limitation where it uses in collocation the 
words "wounding, malicious prosecution, false arrest or false im- 
prisonment."" The action for malicious prosecution grew up, as the 
term implies, for the wrongful prosecution with malice and without 
probable cause of a criminal charge. See Prosser, Torts (28 ed. 1955), 
page 645 et seq. The word "prosecution" is not apt for a civil suit and 
is not commonly so used, but is commonly applied to criminal proceed- 
ings. Only much later was the action extended to malicious proceeding 
by civil action. See id. , page 662 et seq. The rule of ejusdem generis 
(or even noscitur a sociis), as well as the history of the development 


of the action, suggests that (excepting for penalty and defamation) 


actions involving injury to or restraint of the person are comprehended. 


ARGUMENT 
Essential elements of the action for malicious prosecution of a 
civil action include the initiation and prosecution of an action without 
probable cause and with malice, and that such action have terminated 
unfavorably to its instigator, whereas essential elements of the action 
for abuse of process need not include any of those elements, although 
it may in fact include any of them, and it must include malice if punitive 
damages are to be awarded, but the essential element is that the process 
is used for a purpose for which it was never intended, such as causing 
execution and seizure on a non-existent judgment with knowledge that 
the judgment has already been satisfied. 
3 Restatement, Torts, sec. 682, p. 465, and particularly 
Tllustration 2. 
1 American Jurisprudence, Abuse of Process, sec. 3, page 
176. 
Prosser, Torts (2d ed. 1955), page 645 et seq., on 
malicious prosecution. 
Id. , page 667 et seq. , on abuse of process; ‘and at page 
668 on malice therein to support an award of punitive 


damages. 


1 Cooley on Torts (4th ed. 1932), secs. 131-134, page 


434 et seq. 
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Hall v. Hollywood Credit Clothing Co., M.A.D.C., 147 
A. 2d 866, from which the last two paragraphs of the 
Opinion are here quoted: : 
"However, the issuance of the second attachment 

upon a judgment at a time when there was no judgment 

outstanding was an abuse of process, because appellee 

thereby forced appellant to do something which it could . 

not otherwise legally and regularly compel her to do, 

that is, relinquish her salary under circumstances and 
at a time when appellee had no right to it. Further, 

the existence of an ulterior motive may be inferred 

from this action which appellee is alleged to have done 

with full knowledge of the situation. : 
"We conclude that the complaint did state a cause 

of action for abuse of process and that appellant should 

have been given an opportunity to introduce proof in 


support of her allegations. " 


Pearson v. O'Connor, D.C.D.C., 8F.R.D. 432, 


Moore v. Read, 94 U.S. App.D.C. 153, 212 F. 2d 810. 


Cf. Nolan v. Allstate Home Equipment Co., Inc., 
M.A.D.C., 149 A. 2d 426, for discussion of the 


elements of the two causes of action. 
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The general statute of limitations of 3 years is controlling in the 


District of Columbia, unless governed by specific vrovision for the par- 
ticular case: Clawans v. Sheetz, 67 App.D.C. 366, 92 F. 2d 517. The 
statute applicable here specifically provides that the 3 year period for 
suit shall apply when "not otherwise specially prescribed." No other 
bar is specially prescribed for the action of abuse of process. 

A complaint should not be dismissed for failure to state a claim 
unless it appears to a certainty that the plaintiff is entitled to no relief 
under any state of facts which could be proved in support of the claim, 
and the complaint will be viewed in the light most favorable to the plaintiff: 

Kingswood Oil Co. v. Bell, 1953, 204 F.2d 8, 13; Suckow Borax 
Mines Consolidated, Inc. v. Borax Consolidated, 1950, 185 F.2d 196, 
cert. denied 340 U.S. 943; Hall v. Field Enterprises, Inc. , M. A. D.C. 
94 A. 2d 479. 

Hence, it is contended that decision, whether the cause of action 
set forth in said count 1 is barred by lapse of time, should await full 
development of the facts by trial, and that the case should not be finally 
disposed of on the face of the pleading, even if it can reasonably be con- 
sidered doubtful whether the action is for abuse of process or for 
malicious prosecution. 


Respectfully submitted, 


Ewing Laporte 
National Press Bldg. 
Washington 4, D.C. 


Attorney for Appellant 
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Civil Docket — Docket Proceedings 1623-59 


Complaint, appearance, Jury Demand, Exhibit 


Summons, Copies (2) and copies (2) of complaint 
issued #2 ser.. 6-17; #1 ser. 6-23. 


Motion of deft #2 to dismiss; c/m 6-30-59; P. and 
A.; M.C. 6-30-59; appearance of Newmyer & 
Bress. 


July 2 Opposition of pltf to motion to dismiss complaint; 
c/m 7-2-59. 


July 9 Opposition of pltf to motion of deft #1 to dismiss; 
c/m 7-8-59. 


July 10 Motion of deft #1 to dismiss; (notice); P. & A. ; 
c/m 7-7; M.C. 


July 10 Appearance of Galiher & Stewart for deft #1. 


Aug. 5 Order denying defts' motions to dismiss the complt 
and granting pltf leave to file an amended complt 
within 20 days and that defts have 20 days there- 
after to plead, in lieu of answering the original 
complt. (N. ) Hart, J. 


7 ~- Amended Complt; Jury Demand; c/m 8-7-59. 

20 - Motion of deft #2 to dismiss amended complt, or to 
strike Counts 1, 2, and 3 of amended complt; 
c/m 8-19-59; P. & A. 


24 - Motion of deft #1 to dismiss amended complt; notice; 
P, & A.; c/m 8-21-59; M.C, 8-24-59. 


27 - Opposition of pltf to motions to dismiss amended 
complt or to strike counts; c/m 8-27-59. 


1 


2 


5 


- Memorandum of deft in opposition to proposed 
order submitted by pltf; c/m 10-1-59, filed. 


- Memorandum of pltf in opposition to proposed order 
submitted by deft on motion to strike; c/m 10-2-59. filed. 

- Memorandum of defts #1 and #2 in reply to pltf's |, 
memorandum in re proposed order; ¢/m 10-5-59. filed. 


- Order denying motion to dismiss amended complt; 
granting motion to strike Counts 1 and 2 of amended 
complt with leave to pltf to amend Count 1 within 
10 days; and motion to strike Count 3 of amended 
complt denied without prejudice. 

micro. 10-13-59 (N. ) Holtzoff, ‘3. 
| 

- Amended Count 1 of Amended Complaint of pltf; 

Jury Demand; c/m. 


- Motion of deft #1 to dismiss amended Count 1 of | 
Amended complt and to strike claim for punitive 
damages in Count III of complt; notice; P. and 

A.; ¢/m 10-22-59; M.C. 10-23-59, | 


- Motion of deft #2 to dismiss amended Count 1 of 
amended complt and to strike claim for punitive 
damages in Count III of amended complt; notice; 
c/m 10-24-59; P. and A.; M.C. 10-28. ! 

- Opposition of pltf to motions of defts #1 and #2 to | . 
dismiss amended Count 1 etc.; c/m 10-28- 59. 


- Order granting motion to strike Amended Count 1 | 
of Amended Compit and denying motion to strike 
claim for punitive damages from Count III of | 
the Amended Complt. (N.)  Holtzoff, J. . 


- Pitf's memorandum in re deft's order and Sette 
on motions to dismiss or strike. filed. 


- Judgment for deft upon Amended Count 1 of aerstins 
Complt, with costs under said count assessed | 
against pltf. (N. ) Holtzoff, J. 


. 19 - Count III of Amended Complt dismissed by pltf 
under Rule 41 (a) (1) of F. R. C. P. per atty 
for pitt. 


. 24 - Judgment dismissing Amended Complt - costs 
against pltf; (N. ) Holtzoff, J. 


14 - Notice of Appeal by pltf, deposit by Ewing Laporte 
$5.00; copies mailed to Galiher & Stewart, 
and Newmyer & Bress. 


14 - Cost Bond of pltf with Standard Accident Insurance 
Co. in the sum of $250. 00 approved and filed. 


Filed Oct. 16, 1959 
AMENDED COUNT 1 OF AMENDED COMPLAINT 
Plaintiff files the following amended Count 1 of his amended com- 
plaint pursuant to leave granted by Order of Court dated October 12, 1959. 
COUNT 1, ABUSE OF PROCESS 
1. Plaintiff, Mike J. Morfessis, is an individual trading as Mike's 
Manufacturing Company, and is and has been for many years last past en- 


gaged in the business of building and equipment contractor in the District 


of Columbia. Defendant Norman Baum is, and was at the times herein- 


after mentioned, attorney at law before the Municipal Court for the District 
of Columbia for Hollywood Credit Clothing Company, Inc., a corporation, 


engaged in the retail merchandising business on Seventh Street N. W. in 
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said District. Defendant Lois Schenk, also known as Lois A. Schenk, 
is, and was at the times hereinafter mentioned, an employee of said 


corporation. | 


2. Said corporation obtained a judgment against plaintiff here- 


in in said Municipal Court in an action therein identified as Civil Action 
No. M 1196-54. After, to the knowledge of said defendants, said judg- 
ment had been satisfied, and said action had been dismissed as to plain- 
tiff herein, said defendants jointly and severally caused the issuance of 
process by said court in said non-pending action in aid of execution of 
said non-existent judgment, to-wit, a writ of attachment on a judgment, 
directed to American Security and Trust Company, as garnishee, a bank 
in which plaintiff had loans and deposits, and on or about January 3, 1958, 
they or either of them, caused said process to be served upon said gar- 
nishee, and then and there seized certain money on deposit to plaintiff's 
credit therein. ! 

3. Plaintiff does not complain of the institution and prosecution 
of said action in said court, but only of said issuance of process and 
said seizure thereunder, caused knowingly by defendants, when no such 
action was pending against plaintiff herein and no judgment was outstand- 
ing therein against him, in abuse of the process of said court) 

4, As proximate consequences of said wrongful actions by de- 


fendants, plaintiff was severely injured in his business and his personal 


credit and reputation, particularly with said bank, suffered injury to 


his health, suffered acute mental anguish, and incurred expenses for 


medical treatment and attorney fees, and was otherwise damaged. 

5. Defendants, and either of them, caused said writ to issue 
and said seizure to be made, knowingly, intentionally, maliciously, 
oppressively, and with reckless or careless indifference to the rights 
and feelings of the plaintiff. 

WHEREFORE, plaintiff demands judgment against defendants, 
and either of them, in the sum of thirty-five thousand dollars actual 
damages, in the sum of thirty-five thousand dollars punitive damages, 
and costs. 

/s/ Ewing Laporte 
Ewing Laporte 


National Press Bldg. (4) 
Attorney for Plaintiff 


JURY TRIAL DEMANDED: 


/s/ Ewing Laporte 
Attorney for Plaintiff 


Filed Nov. 16, 1959 
ORDER 


Upon consideration of defendants’ motions to strike Amended 
Count 1 of the Amended Complaint, and the claim for punitive damages 


in Count 3 of said complaint, and after argument of counsel, said 
motions to strike the claim for punitive damages from Count 3 having 


been abandoned, it is by the Court this 16th day of November, 1959, 


ORDERED as follows: 

1. The motions to strike Amended Count 1 of the Amended 
Complaint are granted, and 

2. The motions to strike the claim for punitive damages from 
Count 3 of the Amended Complaint are denied. 


/s/ Alexander Holtzoff 
UDG 


Filed Nov. 16, 1959 


JUDGMENT UNDER FEDERAL RULE OF CIVIL PROCEDURE 54(b) 


This action having been heard upon defendants’ motions to strike 
Amended Count 1 of the Amended Complaint, said motions having been 
granted on the ground that the claim set forth therein was not filed within 
one year from the date of its accrual, and the Court hereby making an ex- 
press determination that there is no just reason for delay and an express 
direction for the entry of judgment upon said count, it is by the Court this 


16th day of November, 1959, 


ADJUDGED that upon said Amended Count 1 of the Amended 
Complaint plaintiff have and recover nothing from defendants, or either 
of them, and that the costs under said count be assessed against 


plaintiff. 


/s/ Alexander Holtzoff 
JUDGE 


Filed Nov. 24, 1959 


JUDGMENT 


Whereas Counts 1 and 2 of the amended complaint have been 


stricken by the Court upon motion by defendants, and thereafter the 


plaintiff has dismissed Count 3 thereof under Rule 41 (a) (1) (i) of the 
Federal Rules of Civil Procedure, it is by the Court this 24th day of 
November, 1959, 

ADJUDGED that the plaintiff have and recover nothing by his 
amended complaint from the defendants or either of them, and that the 


costs be assessed against the plaintiff. 


/s/_ Alexander Holtzoff 
JUDGE 


* 


Filed Dec. 14, 1959 
_ | 


NOTICE OF APPEAL | 
| 
Notice is hereby given this 14th day of December, 1959, that 


Mike J. Morfessis, plaintiff, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgments of this 
Court entered on the 16th & 24th days of November, 1959 in favor of 
Norman Baum and Lois Schenk, défendants, against said Mike J. 
Morfessis. | 


/s/ Ewing Laporte 
Attorney for Piaintift 


cinsin eee Court. of Appea’ 
‘or the 


Distric of et: Circuit : 
APR ‘41960, - 
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(i) 


COUNTERSTATEMENT OF QUESTION PRESENTED 


Appellees respectfully disagree with the statement 
of the question presented in appellant's brief. In ap- 
pellees' view, the question presented is: 


From the facts as alleged in the complaint, was the 
trial court correct in dismissing this cause of action be- 
cause it was barred by the one-year limitation of 812-201, 
D. C. Code, 1951? 


SUMMARY OF ARGUMENT 


ARGUMENT 


TABLE OF CASES 


Brown v. Westport Finance Co., 
145 F. Supp. 265 9 


Byrne v. Frank Cunningham Stores, 
(D.C. D.C.), 89 F. Supp. 489 


Capitol Electric Company, Inc. v. cose et al., 
157 F. Supp. 646 4 


Lee v. Dunbar (D.C. Mun. App.), 
37A.2d 178, 72 W.L.R. 483 


W. B. Moses & Sons v. Lockwood, 
54 App. D.C. 115, 295 Fed. 936 


Perez v. Fernandez, 202 U.S. 80 


Root Grain Co. v. Livengood, 151 Kan. 706, 
100 P. 2d 714 


STATUTE 


860-306, General Statutes of Kansas 1949 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,528 


MIKE J. MORFESSIS, 
Appellant, 


NORMAN BAUM 
and 
LOIS SCHENK, 


App ellees. 
| 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT | 


The trial court was correct in dismissing amended Count 1 of the 
complaint, for it demonstrated on its face that it was barred by the one- 
year statute of limitations of the District of Columbia. This was a claim 
sounding in malicious prosecution, and it was obviously the intent of 
Congress to bar such claims within one year. The fine distinctions 
made by some cases between the two types of action were not intended 
to be made in enacting this statute, and all intentional torts of this nature 
were intended to be included. | 


2 
ARGUMENT 


On the basis of the factual situation presented in the complaint, it 
is manifest that the action of the trial court was correct. This by 
reason of the fact that the statute of limitations applicable to such factual 
situations had run conclusively. The act of issuing the alleged wrongful 
attachment is the gravamen of the action, and that act allegedly occurred 
on or about December 31, 1957, whereas the complaint was not filed 
until June 15, 1959. Although termed "abuse of process," the mere 


usage of the quoted phrase does not change the cause of action from 


that of malicious prosecution, which expressly bars by its time limita- 
tions this present action. 


This count for’ wrongful attachment, alleging that no judgment ex- 
isted at the time the attachment issued, is comparable to an attachment 
before judgment against the wrong defendant, which factual situation has 
been held to constitute malicious prosecution. Byrne v. Frank Cunning~ 
ham Stores (D.C. D.C.), 89 F. Supp. 489; W. B. Moses & Sons v. 
Lockwood, 54 App. D.C. 115, 295 Fed. 936; andLeev. Dunbar (D.C. 
Mun. App.), 37 A. 24178, 72 W.L.R. 483, which quotes from Perez v. 
Fernandez, 202 U.S. 80, a suit for damages for the unlawful levy of an 
attachment, where the Supreme Court said that "at common law the 
action ‘is substantially one for malicious prosecution . . mi 


In a suit directly in point on all fours with the instant problem, 
Brown v. Westport Finance Co., 145 F. Supp. 265, the U.S, District 
Court for the Western District of Missouri held that: 


‘Whether the action is denominated as an action for 
malicious prosecution of garnishment proceedings, 
malicious use of process or malicious and wrongful 
garnishment, the Kansas law means that if plaintiff 
alleges that defendant was actuated by malice in 
procuring the garnishments, and relies upon the 
element of malice as a basis for recovery, the action 
is regarded as one for malicious prosecution." Id., 
at 267. 
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In that instance, the court had also before it §60-306, General Statutes 
of Kansas 1949, which provided: | 


t ‘Civil actions, other than for the recovery of | 
real property, can only be brought within the following 
periods, after the cause of action shall have accrued, 
and not afterwards: * * * Fourth. Within one year: | 
An action for libel, slander, assault, battery, malicious . 
prosecution, or false imprisonment,'" Id., at 267. 


| 
Earlier cases in that same jurisdiction involving similar factual 


situations have been all to the same effect, In Root Grain Co. v. 
Livengood, 151 Kan. 706, 100 P. 24714, the Supreme Court of Kansas 


quoted from an earlier case as follows: ! 

"In Jacobs v. Greening, 109 Kan. 674, 676, 202 P. 72, 
73, where a garnishment of funds had been wrongfully 
procured, it was held that the action for damages 
therefor was essentially one for malicious prosecution 
of a civil suit. Garnishment and attachment rest on 
the same basic principle and their wrongful procure- 
ment likewise. In Jacobs v. Greening, supra, Mr. 
Justice Mason said: 


" 'The petition alleged that the defendants were 
actuated by malice in procuring the garnishment and 
the restraining order, and that no probable cause 
therefor existed. The action was begun more than a 
year after the matters complained of had taken place, 
and regarded as one for malicious prosecution was 
therefore barred by the statute of limitation. 


* * * * 

' tAttachment or garnishment process issues as 
a matter of course upon the plaintiff's filing an affidavit 
and complying with the other statutory requirements. 
* * * We regard an action (other than one upon a bond) | 
for its wrongful procurement as not maintainable, un- | 
less brought as one for malicious prosecution. That — 
view appears to have met general, if not universal, ac- 
ceptance. 22 Cyc. 1061; 14R.C.L. 479, 480. The 
demurrer was therefore rightly sustained as to the 
second cause of action.'" Id., at 717. 


| 
A comparison of the above-quoted General Statutes of Kansas with 


the D.C. Statute reveals an almost exact similarity of language. It is 
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true that the specific words "abuse of process" do not appear in either 
of the pertinent statutes, but from the examination of those torts as 
listed in each statute, it is readily apparent that the respective legislative 
bodies, in enacting those statutes, had in mind all of those torts which 
required intent or malice on the part of the wrongdoer. The rules of 
statutory interpretation of ejusdem generis and noscitur a sociis readily 
demonstrate that without the specific inclusion in these statutes of the 
term "abuse of process," the legislative intent was obvious, that those 
actions involving intentional torts were to be subject to a one-year stat- 
ute of limitations. An examination of Maryland decisions, from which 
state the District of Columbia has derived its common law, reveals 
several cases applicable in the instant circumstances. In the case of 
Capitol Electric Company, Inc. v. Cristaldi, et al., 157 F. Supp. 646, 


the court, in ruling upon a counter-claim which alleged damages for the 


improper issuance of a temporary restraining order, held: 


"Plaintiff and defendants characterize the counter- 
claim as one for ‘malicious abuse of process.’ This 
would appear to be a misnomer, as such tort requires 
a perversion of court process to accomplish some end 
which the process was not designed to accomplish; it does 
not arise from a regular use of process, even with ulterior 
motives. Bartlett v. Christhilf, 1888, 69 Md. 219, 229, 
14 A. 518; Hall v. Field Processes, Inc., D. C, Mun. 
App. 1955, 114 A. 2d 840; Geier v. Jordan, D.C. Mun. 
App. 1954, 107 A. 2d 440; Grainger v. Hill, Com. 

Pleas 1838, 4 Bing. N.C. 212; Zinn v. Rice, 1891, 
154 Mass. 1, 27 N.E. 772, 12 L.R.A. 288." Id., at 648. 
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In summary, it is respectfully submitted that the action of the 
trial court in dismissing Count 1 of the amended complaint in this action 


was correct. 
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PETITION FOR REHEARING EN BANC 


Appellant respectfully petitions the Court for rehearing en barc, 


upon the grounds following: 
1. Its decision is of definitive and controlling effect as to the 
existence and viability of a common law cause of action in the District 
of Columbia, never before considered by this Court, and merits con- 
sideration and settlement by the whole Court. ! 


a. In effect, though perhaps not in set terms, the Opinion 


overrules consistent decisions by the Municipal Court of Appeals for 


the District of Columbia, never before questioned. 


b. The Opinion is in flat disagreement with the Restatement, 


Torts on the decisive issue, although that authority is cited and relied 
upon therein on another point. 

c. Since the question ruled involves both the common law 
of this jurisdiction and a local statute, its resolution by this Court is, 
in effect, final in the federal system. 

2. The Opinion in this case is accompanied by a carefully con- 
sidered dissenting opinion, which shows, at the very least, that the 
majority view is subject to grave doubt. 

3. In deciding that the action is not for abuse of process but is 
for malicious prosecution, the Court says (page 4), "The complaint 
alleges all essential elements of that tort. " (Emphasis supplied. ) 
This expresses in capsule form the rationale of the decision. It cannot 
be correct. One essential element of malicious prosecution is that the 
tortious action be initiated or instigated wrongfully, as well as so prose- 
cuted. That element! is wholly lacking here. The process complained 


of was employed in an action as to which no complaint whatever is made 


of its initiation or prosecution to judgment. The complaint is solely that 


abuse occurred in the collection process after judgment and in the same 
The Opinion (page 3) terms said process "of an ancillary charac- 
ter", and so it was. The complaint shows that it was issued in the iden- 


’ tical action, which was not maliciously prosecuted to judgment, and was 


ostensibly to collect that judgment. Courts do not knowingly enter 


futile judgments or decrees, any more than they make advisory deci- 


sions or rule in moot cases: judgments are entered to be paid, and 


collection is an integral part of the adjudicatory process. 

Malice itself is not an essential element of the action for abuse 
of process, but it is an essential of the action for malicious prosecution. 
Knowledge (scienter) is essential to abuse of process, malice is not. 
Mere knowledge is not be be equated with malice, however defined. If 
malice in fact attends abuse of process, it will support punitive damages. 
Here if malice were not proved, but knowledge was, only compensable 
damages would be allowable. But if malicious prosecution were the 
action, no recovery at all could be had in that event. The Opinion (page 
4) cites a case from Kansas, and from a United States District Court in 
Missouri applying Kansas law, in support of the decision. Those cases 
merely hold that the Kansas law is that if the plaintiff "relies upon the 
element of malice as a basis for recovery, the action is regarded as 
one for malicious prosecution."" Brown v. Westport Finance Co., 145 
F. Supp. 265, at page 267 (W.D. Mo. 1956). But see Little v. Sowers, 
1949, 167 Kans. 72, 204 P. 2d 605, a case of execution on a void judg- 
ment. Obviously at bar, malice is not relied upon as a basis for recov- 
ery, but only as the basis for a claim of punitive damages. ! 

4, Under the Court's Opinion no room is left in fact for the ac- 


tion of abuse of process in this jurisdiction. The Municipal Court of 


Appeals here has held more than once (e.g., Hall v. Hollywood Credit 
Clothing Co., 147 A. 2d 866, 1959) that attaching on a judgment, when 
there is no judgment outstanding in the action, is the abuse of process, 
not malicious prosecution, because the party injured "is forced to do 
something which it (the tortfeasor) could not otherwise legally and regu- 
larly compel her to do, that is, relinquish her salary under circum- 
stances and at a time when appellee had no right to it.’ This is exactly 
the wrong alleged at bar. As to this the Opinion here says (page 4), 

"We may add that the malicious abuse of process is the malicious use 

of it-and comes to malicious prosecution unless the use is for an objec- 
tive foreign to the nature of the process; that is, unless some collateral 
end is sought rather than, as here, the end of tying up funds or property, 
which is the ordinary purpose of the attachment process." (Underscor- 
ing added. ) 

If, as the Opinion reasons, it is not an abuse of process in the 
District of Columbia knowingly to try to extort money by causing the 
attachment of a bank account on a defunct judgment, it is impossible to 
envision any circumstances or state of fact in which the action could 


lie in this jurisdiction. For in every case in the books the process 


itself was "regular" lenough, and as judicial process did exactly what 


it was issued to do. But, as the Court says, it is the purpose for which 


such regular and normal process is employed which distinguishes the 
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cause of action which arises. If every case in other jurisdictions be 


reviewed in which the action for abuse of process has been sustained, 


it will be found that in each instance the process held abused was itself 


employed for an ostensibly proper purpose, but that the real purpose 
was some form of extortion or duress. Many such cases involve at- 


tachment, garnishment, or sequestration. If the Court's decision here 


stands as the definitive law of this jurisdiction, the action for abuse of 


process no longer exists in the District of Columbia. 


Wherefore (1) since at least one essential element of malicious 
prosecution is here lacking, (2) since the cause of action pleaded is 
employment of process in that action "for an objective foreign to the 
nature of the process" (which is to collect an unsatisfied judgment) and 
was used here for the "collateral end" of extorting money not due, and 
(3) since the viability of the action for abuse of process depends in this 


jurisdiction in final analysis on the decision of this Court, petitioner 


respectfully prays for a rehearing. 
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Attorney for Petitioner 
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